Due diligence is at the heart of the United Nations Guiding Principles on Business and Human Rights, which 
Introduction
In 2008, John Ruggie, the Special Representative of the UN Secretary-General, proposed a 'conceptual and policy framework' to address the relationship between business and human rights. 1 This Framework articulated businesses' responsibility to respect human rights, which was said to be grounded in widely shared social expectations of appropriate business conduct. 2 The 2011 United Nations Guiding Principles on Business and Human Rights (Guiding Principles) 3 were an attempt 'to provide concrete and practical recommendations for … implementation [of the Framework]'. 4 The Guiding Principles were endorsed by the United Nations (UN) Human Rights Council 5 and have since been incorporated in a range of international regulatory instruments addressing corporate responsibility for human rights violations. 6 Due diligence is at the heart of the Guiding Principles. As Ruggie explained, ' [t]o discharge the [corporate] responsibility to respect [human rights] requires due diligence. This concept describes the steps a company must take to become aware of, prevent and address adverse human rights impacts'. 7 Five of the 31 Guiding Principles appear under the heading 'Human Rights Due Diligence', reinforcing the centrality of the concept in Ruggie's scheme. 8 Two other Guiding Principles (4 and 15) refer to due diligence, as does the Commentary to several other Guiding Principles.
The use of the term 'due diligence' in the Guiding Principles appears to be a clever and deliberate tactic, as it is familiar to business people, human rights lawyers and states, among whom Ruggie sought to build a consensus on his approach. 9 However, due diligence is normally understood to mean different things by human rights lawyers and by business people. This article argues that human rights lawyers understand 'due diligence' as a standard of conduct required to discharge an obligation, 10 whereas business people normally understand 'due diligence' as a process to manage business risks. The Guiding Principles invoke both understandings of the term at different points, without acknowledging that there are two quite different concepts 2 operating and without seeming to explain how the two concepts relate to one another in the context of business and human rights.
In this article, we advance three arguments. First, we show that the Guiding Principles invoke two very different understandings of due diligence without clarifying how they relate to each other. Second, we contend that the confusion arising from this conceptual slippage is problematic in practice, both because it creates uncertainty about the extent of businesses' responsibility to respect human rights and because it creates uncertainty about how that responsibility relates to businesses' correlative responsibility to provide a remedy in situations where they have infringed human rights. Third, we propose and justify an interpretation of the Guiding Principles that clarifies the relationship between the two concepts of due diligence. A key element of this proposal is the argument that due diligence, understood as a standard of conduct, is not a relevant concept in defining the extent of businesses' responsibility for their own infringements of human rights, it is only relevant in defining the extent of businesses' responsibility for infringements of human rights by third parties. 11 In order to advance these arguments, we begin by clarifying the two different concepts of due diligence and the way in which they relate to each other.
Due Diligence as a Business Process
In a business context, due diligence is normally understood to refer to a process of investigation conducted by a business to identify and manage commercial risks: ' [the] main purpose [of due diligence] is to confirm facts, data and representations involved in a commercial transaction in order to determine the value, price and risk of such transactions, including the risk of future litigation.' 12 One example is in the area of mergers and acquisitions where 'the purpose of due diligence is … to enable a purchaser to find out all he [/she] reasonably can about what it is he [/she] is buying to help him decide whether to proceed'. 13 This might involve an analysis of assets, contracts, customers, employee agreements and benefits, environmental issues, facilities, plant and equipment, financial conditions, foreign operations and activities, legal factors, product issues, supplier issues and tax issues.
14 While due diligence processes often include legal risks within their scope, the risk of legal liability is simply another commercial consideration to be identified and managed in the context of a particular transaction. For example, in order to make an informed commercial decision about 11 For the purposes of this article, we accept Ruggie's characterization of businesses' responsibility to respect human rights as a global norm grounded in 'social expectations', as opposed to a legal obligation under international law. Our aim is to clarify the extent and implications of this social norm, as articulated in the Framework Report, supra note 1, and the Guiding Principles, supra note 3. 12 whether to proceed with an acquisition, the acquirer may investigate the potential for legal liability arising from past acts of corruption, 15 or past environmental contamination, 16 even if no legal claims against the target have proceeded to final judgment at the time of the transaction.
Business due diligence processes are not specific to mergers and acquisitions, as the term is used to refer to any set of processes undertaken by a business to identify and manage risks to the business -for example, the risks of partnering with a particular organization, employing particular individuals, making a loan or investing in a given sector. 17 The scope and extent of a due diligence process will vary according to the nature and context of the transaction. 18 In subsequent sections, we will also see that instituting processes of due diligence is a legal requirement under some regulatory schemes. Nevertheless, the basic understanding of due diligence in a business context is 'a procedural practice to assess risk in a company's own interest'.
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Due Diligence as a Standard of Conduct
The concept of due diligence, understood as a standard of conduct required to discharge an obligation, can be traced to Roman law. 20 Under Roman law, a person was liable for accidental harm caused to others if the harm resulted from the person's failure to meet the standard of conduct expected of a diligens (or bonus) paterfamilias -a phrase that translates roughly as a prudent head of a household. 21 This was an objective standard, which allowed a defendant's conduct to be assessed against an external standard of expected conduct, rather than in light of the defendant's own intentions and motivations. It was also fact specific, in that what could be expected of a prudent person was dependent on the circumstances of the case. 22 The standard of diligens paterfamilias influenced the development of the tort of negligence in many legal systems. 24 The tort of negligence has common elements across different legal systems -duty, breach, causation and harm -although they are often classified differently. 25 In determining whether a defendant has been negligent, the central question is whether the defendant has met a standard of expected conduct. 26 The diligens paterfamilias standard was directly incorporated into Roman-Dutch tort law as the relevant standard of conduct. 27 It also became the basis for the development of the 'reasonable man' test in the English law of negligence 28 and for similar standards in civil law legal systems. 29 As such, due diligence, understood as a standard of conduct, and negligence are closely related: '[T]he opposite of negligence is diligence.' 30 The concept of due diligence seems to have passed into international law through the writings of Grotius in the 17th century. 31 However, in contrast to its Roman law origins, due diligence in international law functions primarily as a standard of conduct that defines and circumscribes the responsibility of a state in relation to the conduct of third parties. 32 In the Case of the S.S. Lotus before the Permanent Court of International Justice in 1927, Justice Moore observed that '[i]t is well settled that a State is bound to use due diligence to prevent the commission within its dominions of criminal acts against another nation or its people'. 33 Conversely, the tribunal in the Wipperman case explained that no state is responsible for acts of private individuals in its territory 'as long as reasonable diligence is used in attempting to prevent the occurrence or recurrence of such wrongs'.
In Asian Agricultural Products Limited v. Sri Lanka, the International Centre for Settlement of Investment Disputes' tribunal recognized that this obligation extended to the protection of foreign-owned property. Consistently with the Roman law origins of the concept of due diligence, the tribunal equated due diligence with a duty to take reasonable steps to avoid harm. 35 The tribunal contrasted the standard of due diligence with '[an] absolute obligation which guarantees that no damages will be suffered, in the sense that any violation thereof creates automatically a "strict liability" on behalf of the host State'. 36 Similarly, in international environmental law, the basic position is that states are not strictly liable for transboundary environmental damage. 37 Rather, states are required to exercise due diligence to prevent significant transboundary harm emanating from their territory. 38 The concept of due diligence plays an important role in international human rights law in defining the extent of a state's obligations to prevent and respond to infringements of human rights by private actors within its territory or jurisdiction. The UN Human Rights Committee (HRC) has expressed these obligations on the state in this way: [T] in relation to the infringement of human rights by third parties is uncontroversial, as shown by its recognition in resolutions of the UN General Assembly, 43 human rights courts, 44 treaty monitoring bodies 45 and by academic commentators. 46 In contrast, if the conduct of private actors is attributable to the state, the state is liable as if that conduct were the conduct of the state itself. When a state itself interferes with an individual's human rights, the question of whether the state has breached its obligations under international human rights law does not turn on whether the state has acted with insufficient diligence. 47 Factors such as whether the interference is proportionate or necessary to protect a legitimate public interest may be relevant in determining whether the interference is consistent, nevertheless, with the state's obligations under international human rights law. Yet the concept of due diligence is not normally relevant. 48 In summary, in international law, 'due diligence is concerned with supplying a standard of care against which fault can be assessed' that is relevant in some circumstances but not in others. 49 As a standard of conduct, it defines the extent of states' responsibility, for example, for infringements of human rights, damage to foreign property and transboundary pollution. 50 It imposes an external, 'objective' standard of conduct to take reasonable precaution to prevent, or to respond to, certain types of harm specified by the rule in question. 51 What this standard of conduct requires in a given situation is dependent on the particular facts of the case and may change over time. 52 Relevant factors in determining whether a state's conduct in a particular fact scenario has met the standard of due diligence include the degree of the risk of harm 53 and the resources, both economic and technological, available to the state. 54 For the purposes of this article, one important conclusion is that, in the context of international human rights law, the concept of due diligence is primarily relevant in defining the extent of states' obligations in relation to the conduct of private actors that is not attributable to the state.
Regulatory Schemes: Relationships between the Two Concepts of Due Diligence
Some regulatory schemes link due diligence, understood as a standard of expected conduct, with prescribed processes of investigation. For example, section 11 of the US Federal Securities Act 1933 makes the directors of a corporation issuing securities liable for incorrect statements and omissions of material facts in the documentation accompanying a securities offering. 55 The Act also recognizes a 'due diligence' defence to liability.
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To benefit from this defence, directors must satisfy two requirements. First, the defendant must show that he or she has carried out a process of 'reasonable investigation' in an attempt to establish that the statements are true and complete. The requirement to conduct an investigative process is akin to the way that the 'due diligence' is normally understood in business practice. Second, the defendant must reasonably believe that the statements are true and complete. 57 The second requirement means that the defendant's liability is determined in light of an objective standard of prudent conduct -specifically, whether there are reasonable grounds to believe that the statements are true. 57 See Sjostrom, supra note 56, at 574. 58 Similarly, Taylor, Zandvliet and Forouhar, supra note 55, at 3: 'The due diligence process fuses two conceptually distinct processes; one is an investigation of facts, and the other is an evaluation of the facts in light of the relevant standard of care.' 59 Bribery Act 2010, supra note 15, s. 7(1) creates an offence where a company fails to prevent bribery committed by a person associated with the company; s. 7(2) provides for a defence where the company can prove that it had 'adequate procedures' in place to prevent such bribery. 'Due diligence' is recognized as an 'adequate procedure'. UK Ministry of Justice, Guidance on the Bribery Act 2010, March 2011, at 20-31, available at www.gov.uk/government/uploads/system/uploads/attachment_data/file/181762/ bribery-act-2010-guidance.pdf. 60 The UK Food Safety Act creates a range of offences relating to the preparation and supply of food that is 'injurious to health'. It is a defence for the person charged to prove that they took all reasonable A common feature of such regimes is that they are focused on the prevention of certain types of harm to stakeholders outside the business. They do this by establishing a basic principle that businesses are liable for certain forms of harm and then encouraging or requiring businesses to implement and maintain internal processes of investigation and control to avoid the harm. 61 The focus of such regulatory schemes contrasts with businesses' voluntary use of due diligence processes, where the focus is normally on the identification and management of commercial risks to the business itself.
In international law, courts are also recognizing the distinction, and trying to clarify the relationship, between the two concepts of due diligence in particular contexts. In both the Pulp Mills (Argentina v. Uruguay) and Construction of a Road (Nicaragua v. Costa Rica) cases, the International Court of Justice (ICJ) considered due diligence in context of transboundary harm. 62 Jutta Brunnée argues that 'the ICJ distinguishes between a duty to take diligent steps to prevent significant transboundary harm, which it then deals with under the rubric of separate procedural obligations, and the duty to take diligent steps not to cause harm'. 63 The former is an obligation on the state to implement and maintain internal processes of investigation and control. The latter is a restatement of the principle that states are liable for transboundary environmental harm if the harm results from a failure to act diligently, understood as a standard of conduct. In the absence of harm, there is no breach of the latter obligation.
Although some regulatory schemes integrate both concepts of due diligence, the two do not necessarily go hand in hand. For example, the UK Modern Slavery Act 2015 requires companies to publish an annual statement documenting the steps they are taking to eradicate slavery and human trafficking in their own operations and in their supply chains. 64 One of the purposes of the Act is to encourage companies to institute due diligence processes in relation to slavery and human trafficking, 65 and the Act specifies that the statement may include information about such processes. trafficking within its supply chain, and the concept of due diligence, understood as a standard of conduct, plays no role in the scheme established by the Act. 67 Another example is the US Securities and Exchange Commission's (SEC) requirement for publicly traded companies to report on the origin of certain minerals obtained from the Democratic Republic of Congo. Instituting a process of due diligence to establish the origin of such minerals is mandatory in certain circumstances, 68 and SEC regulations are highly prescriptive as to the form that the process of due diligence must take. 69 However, the Dodd-Frank Wall Street Reform and Consumer Protection Act 2010 does not make a company legally liable for using such minerals, and due diligence, understood as a standard of conduct, plays no role. Such schemes impose reporting requirements on businesses with the objective of changing business practices, but they do not seek to provide remediation for victims. 70 These examples highlight the importance of understanding the relationship (if any) between the two concepts of due diligence in any given regulatory scheme.
Meanings of Due Diligence in the Guiding Principles
The term 'due diligence' is not used consistently in the Guiding Principles. Guiding Principles 17-21, which appear under the heading 'human rights due diligence', describe a range of processes and procedures that business should have in place to identify, avoid and monitor their human rights impacts. All of these procedures fit squarely within the understanding of due diligence as a set of business processes. Indeed, Guiding Principle 17 is explicit that due diligence refers to a 'process' of investigation and control implemented by a business enterprise. 71 This emphasis on due diligence processes is consistent with the Framework's explanation of how business enterprises should ensure that they respect human rights: 'What is required 67 Insofar as the Act does establish certain criminal offences -e.g., the offence of arranging or facilitating human trafficking -the concept of due diligence plays no role in clarifying when a person will be liable for such offences (see ibid., s. 2). In contrast, the UK Parliament's Joint Committee on Human Rights has recommended that there be a legal duty on all companies to prevent human rights abuses modelled on the Bribery Act 2010. 70 Moreover, these schemes are narrowly focused on human rights abuse occurring within a particular context, sector or geographical region. E.g., the Dodd-Frank Act, supra note 68, is limited to the Democratic Republic of Congo.
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Guiding Principle 17 states that business enterprises, in order to identify, prevent, mitigate and account for how they address their adverse human rights impacts, 'should carry out human rights due diligence. The process should include assessing actual and potential human rights impacts, integrating and acting upon the findings, tracking responses, and communicating how impacts are addressed' (emphasis added).
is due diligence -a process whereby companies not only ensure compliance with national laws but also manage the risk of human rights harm with a view to avoiding it.' 72 This concept of due diligence is also reflected in Guiding Principle 15: 'In order to meet their responsibility to respect human rights, business enterprises should have in place policies and processes … including … (b) A human rights due diligence process to identify, prevent, mitigate and account for how they address their impacts on human rights. ' In contrast, in a 2009 report to the Human Rights Council during the development of the Guiding Principles, Ruggie defined due diligence as the 'diligence reasonably expected from, and ordinarily exercised by, a person who seeks to satisfy a legal requirement or to discharge an obligation'. 73 Taken in isolation, this definition clearly refers to due diligence as a standard of conduct. However, the 2009 report then continues: 'The Special Representative uses this term [due diligence] in its broader sense: a comprehensive, proactive attempt to uncover human rights risks, actual and potential, over the entire life cycle of a project or business activity, with the aim of avoiding and mitigating those risks.' 74 This passage is unclear, but it appears to mix the two concepts of due diligence, suggesting that perhaps Ruggie may have had in mind regulatory schemes that integrate both concepts. 75 Ruggie's final report to the Human Rights Council, which contains the Guiding Principles themselves, accompanied by a brief introduction, suggests that due diligence is a standard of conduct that businesses must meet to discharge their responsibility to respect human rights. The introduction explains that the basic responsibility of business enterprises is to respect human rights, meaning that they 'should act with due diligence to avoid infringing the rights of others'. 76 However, the 'foundational' Guiding Principles that elaborate the meaning and scope of the corporate responsibility to respect human rights -namely, Guiding Principles 11, 12 and 13 -do not refer to due diligence at all. On the contrary, Guiding Principle 11 simply states that businesses' responsibility to respect human rights 'means that they should avoid infringing on the human rights of others and should address adverse human rights impacts with which they are involved'. This formulation conspicuously avoids specifying a standard of conduct, suggesting that businesses breach their basic responsibility to respect human rights whenever they infringe human rights, triggering a correlative responsibility to provide a remedy. 72 Framework Report, supra note 1, para. 25 (emphasis added). 73 
Consequences of Confusion
This conceptual slippage is not necessarily problematic. Scholarship in the fields of international law and political science suggests that constructive ambiguity can be a useful tool in building consensus on contested issues. 77 However, in the context of the Guiding Principles, confusion about the meaning of due diligence in the Guiding Principles causes two significant problems in practice. This section outlines these problems. Moreover, this confusion does not appear to be the result of intentional use of constructive ambiguity on Ruggie's part, a point to which we return in the following section. 78 The first problem is that confusion around the meaning of due diligence encourages the incorrect view that implementing due diligence processes is sufficient to discharge businesses' responsibility to respect human rights. An early guide on the human rights due diligence process produced by the global oil and gas industry association for environmental and social issues illustrates this concern. 79 It asserts that '[a] human rights due diligence process is not a legal requirement, but rather a good industry practice to manage potential issues and impacts associated with business operations'. 80 Although the document purports to be based on the Guiding Principles, it says almost nothing about the foundational responsibility of businesses to respect human rights and nothing at all about businesses' correlative responsibility to provide a remedy for their adverse human rights impacts. A recent analysis of the statements of 30 large companies on business and human rights indicates that this is not an isolated phenomenon. 81 Other commentators have expressed concerns that an exclusive focus on due diligence processes that are not tethered to the foundational responsibility to respect human rights may encourage 'tick-box' exercises that allow businesses to claim that they are compliant with the Guiding Principles. 82 This undermines Ruggie's objective to establish 'an authoritative focal point around which the expectations and actions of relevant stakeholders could converge' 83 and could also discourage the evolution of legal and regulatory measures at the national level that encourage or require businesses to respect human rights. 84 Of course, Ruggie's emphasis on due diligence processes was a component of a sincere and deliberate strategy to shift the focus of debate on business and human rights towards the active steps that businesses should take to prevent adverse human rights impacts. 85 He sought to build the case that businesses already implement similar processes to prevent other types of harm 86 and that businesses themselves could benefit from adopting a more proactive approach to preventing adverse human rights impacts. 87 Both arguments are important in driving practical change within the business community. However, the Framework and the Guiding Principles were expressly intended to function as 'an inter-related and dynamic system of preventative and remedial measures', 88 not just a series of recommendations about improvements to business processes.
Second, and more importantly for our purposes, the failure to distinguish between the two different meanings of due diligence creates confusion about the situations in which businesses that infringe human rights can be said to have breached their responsibility to respect human rights and, therefore, to have a responsibility to provide a remedy within the scheme established by the Guiding Principles. This confusion concerns the standard of conduct, if any, that defines the extent of businesses' responsibility to respect human rights. If due diligence, understood as a standard of conduct, applies, then a business is only responsible for adverse human rights impacts that result from its failure to act with reasonable diligence. On this interpretation, a business enterprise does not breach its responsibility to respect human rights if it has acted diligently in its attempt to avoid causing adverse human rights impacts, but, due to unfortunate or unforeseen events, it has caused serious adverse human rights impacts. In contrast, if businesses breach their responsibility to respect human rights whenever they infringe human rights -that is, if the responsibility to respect human rights is akin to a strict liability standard and does not entail a fault element -then a business's responsibility to redress situations in which it has infringed human rights is independent of any debate about whether the business has acted with sufficient diligence or care. On this interpretation, a business enterprise is responsible for all of its adverse human rights impacts regardless of whether those impacts were unexpected or costly to prevent. This distinction has significant practical implications both for businesses seeking to comply with their responsibilities and for individuals and communities whose human rights are impacted by business activity. 85 Ibid. 86 See Business and Human Rights Report, supra note 73, para. 51: 'Controllable or not, human rights challenges arising from the business context, its impacts and its relationships can pose material risks to the company and its stakeholders, and generate outright abuses that may be linked to the company in perception or reality. Therefore, they merit a similar level of due diligence as any other risk.' 87 Ibid., paras 82-83: '[D]one properly, human rights due diligence should precisely create opportunities to mitigate risks and engage meaningfully with stakeholders so that disingenuous lawsuits will find little support beyond the individuals who file them. Moreover, recent experience shows that other social actors are quite capable of concluding and stating publicly that a company facing criticism has undertaken good faith efforts to avoid human rights harm, and that transparency in acknowledging inadvertent problems can work in its favour.' 88 Report on Guiding Principles, supra note 4, para. 6 (emphasis added).
Clarifying Due Diligence in the Guiding Principles
In our view, the Guiding Principles are best understood as imposing different responsibilities for a business enterprise's own adverse human rights impacts and for the human rights impacts caused by third parties with which the business enterprise has relationships. Businesses have a strict -or no fault -responsibility for their own adverse human rights impacts. This means that businesses have a responsibility to provide a remedy whenever they infringe human rights; due diligence, understood as a standard of conduct, is not relevant. However, due diligence, as a standard of conduct, is relevant in defining the extent to which businesses are responsible for the adverse human rights of third parties. Due diligence processes are the means by which businesses should ensure that they discharge these responsibilities. This interpretation, we believe, clarifies how the two concepts of due diligence relate to each other within the scheme established by the Framework and the Guiding Principles, and it solves the two problems identified in the previous section. In addition, we argue in the next three sections that our interpretation is the most internally coherent reading of the Framework and the Guiding Principle; is consistent with international human rights law and is justified on other policy grounds.
A Coherence between the Framework and the Guiding Principles
The Guiding Principles establish that business enterprises have a responsibility not to infringe human rights by their own actions and a responsibility to exercise influence -'leverage', in the lexicon of the Guiding Principles -over certain third parties to prevent them from infringing human rights. 89 This distinction is made explicitly in Guiding Principle 13, which is one of the foundational principles defining the responsibilities of business enterprises. It provides that business enterprises have a responsibility to:
(a) Avoid causing or contributing to adverse human rights impacts through their own activities, and address such impacts when they occur; (b) Seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships, even if they have not contributed to those impacts.
Crucially, Guiding Principle 13 also suggests that different standards apply in relation to a business enterprise's responsibility for its own adverse human rights impacts and its responsibility for third party impacts. A business enterprise should 'avoid' its own impacts, while the lesser standard of 'seek to prevent' applies in relation to third party impacts. This distinction makes sense. It would be illogical and impractical for a business to be held responsible for the conduct of every one of its 'business partners, entities in its value chain, and any other non-State or State entity directly linked to its business operations, products or services' 90 to the same standard as it is held responsible for its own conduct.
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This distinction supports our argument that different standards of conduct apply in relation to the responsibility of businesses for their own adverse human rights impacts and their responsibility for the human rights impacts caused by third parties. 92 However, beyond the distinction between the terms 'avoid' and 'seek to prevent', the Guiding Principles do not further define the relevant standards. The challenge is to clarify the relevant standards of conduct that apply in relation to each element of the responsibility.
In relation to a business's own conduct, the Guiding Principles 'operationalize' the 2008 Framework. 93 The Framework explains that businesses' responsibility to respect human rights 'means not to infringe on the rights of others -put simply, to do no harm'. 94 This 'do no harm' formulation implies that a business breaches its responsibility to respect human rights whenever it infringes human rights. It does not limit a business enterprise's responsibility only to infringements of human rights that arise from a failure to act diligently or to those infringements accompanied by some other fault element.
The view that business enterprises have a strict -or no fault -responsibility for their own adverse human rights impacts is also consistent with Guiding Principle 22, which states that '[w]here business enterprises identify that they have caused or contributed to adverse impacts, they should provide for or cooperate in their remediation through legitimate processes'. 95 This formulation makes clear that a business's responsibility to remedy its own adverse human rights impacts is not contingent on whether the infringement resulted from its failure to act diligently or on any other fault element. That businesses breach their responsibility to respect human rights whenever they 90 This definition of 'business relationships' is contained in the Commentary to Guiding Principle 13.
Guiding Principles, supra note 3. According to Guiding Principle 13, a business enterprise's responsibility for third parties adverse human rights impacts extends, in principle, to all entities with which it has 'business relationships'. 91 Similarly, see UN Human Rights Council, Clarifying the Concepts of 'Sphere of Influence' and 'Complicity', UN Doc. A/HRC/8/16, 15 May 2008, (Clarifying the Concepts), para. 13: 'However, companies cannot be held responsible for the human rights impacts of every entity over which they may have some leverage, because this would include cases in which they are not contributing to, nor are a causal agent of the harm in question.' 92 Cf. Sanders, 'The Impact of the "Ruggie Framework" and the United Nations Guiding Principles on Business and Human Rights on Transnational Human Rights Litigation', LSE Law, Society and Economy Working Papers 18/2014 (2014), at 15-17, who argues that the responsibility to respect human rights entails a due diligence standard of conduct, so that a business breaches its responsibility to respect human rights if it causes adverse human rights impacts and those impacts are attributable to a failure to act with sufficient diligence. This argument suggests that the same standard of conduct applies in relation to businesses' responsibility for their own impacts and for third party impacts. 93 This purpose is explicit in the full title of the Guiding Principles, supra note 3 -Guiding Principles on Business and Human Rights: Implementing the United Nations 'Protect, Respect and Remedy' Framework. 94 Framework Report, supra note 1, at para 24. 95 Guiding Principles, supra note 3, Guiding Principle 22.
infringe human rights by their own conduct was subsequently made explicit in the interpretive guide to the Guiding Principles published in 2012.
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Our interpretation also finds support in the Commentary to Guiding Principle 17, which cautions that:
[c]onducting appropriate human rights due diligence should help business enterprises address the risk of legal claims against them by showing that they took every reasonable step to avoid involvement with an alleged human rights abuse. However, business enterprises conducting such due diligence should not assume that, by itself, this will automatically and fully absolve them from liability for causing or contributing to human rights abuses.
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Although this passage refers to the relationship between due diligence processes and legal obligations that exist independently of the scheme established by the Guiding Principles, it indicates that taking all reasonable steps -that is, satisfying a due diligence standard of conduct -is not, and should not be, sufficient to absolve businesses from accountability for their own adverse human rights impacts.
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In contrast, the Guiding Principles impose a different standard of responsibility insofar as they concern the adverse human rights impacts of third parties. 99 In our view, acting with due diligence (understood as a standard of conduct) to prevent and mitigate the adverse human rights impacts of entities with which it has business relationships is sufficient for a business to discharge this responsibility. There are several reasons why this is the case. First, as noted above, Guiding Principle 13 states that a business enterprise should 'seek to prevent' adverse human rights impacts of entities with which it has business relationships. This qualification clearly introduces a fault element in relation to third party impacts.
Second, the Framework repeatedly draws attention to the difference between a business's responsibility for its own adverse human rights impacts and its responsibility for the impacts of third parties.
100 By positioning due diligence as an alternative to (2012) , at 9, argues that 'a core company's responsibility to act [to prevent human rights infringement by a related entity] does not result naturally from a broad responsibility to respect, that is "to do no harm"; it is additional to that and needs to be justified separately'. 100 See Clarifying the Concepts, supra note 91, para. 12: '[The sphere of influence metaphor] conflates two very different meanings of "influence". One is "impact", where the company's activities or relationships are causing human rights harm. The other is whatever "leverage" a company may have over actors that are causing harm or could prevent harm. Impact falls squarely within the responsibility to respect; leverage may only do so in particular circumstances.' legal doctrines of 'complicity' and the 'sphere of influence' -both of which attempt to define the scope of a business's responsibility for the actions of third parties, but which were rejected as 'greater rigor is necessary … to provide companies with sufficient guidance in identifying specific actions they need to take' 101 -the report implies that due diligence is the standard of conduct that qualifies a business's responsibility for third party impacts. 102 Third, the Guiding Principles use the concept of 'leverage' to define the extent of a business enterprise's responsibility for the adverse human rights impacts of third parties. Leverage is understood as a business's ability to exercise influence over the third party in practice. 103 According to the Commentary on the Guiding Principles, the exercise of 'leverage' requires a contextual judgment of what is reasonable in the circumstances. Relevant factors include how crucial the relationship is to the enterprise, the severity of the abuse, whether terminating the relationship in itself would have adverse human rights impacts and whether capacity building or other incentives may increase leverage. 104 Contextual judgments of this type are the essence of due diligence as a standard of conduct, as seen above. Subsequent paragraphs of the Commentary to Guiding Principle 19 acknowledge that, if a business enterprise has taken reasonable steps to acquire and exercise leverage, it will not necessarily be responsible for the third party's adverse human rights impacts. 105 This, too, is consistent with a due diligence standard of conduct.
B Consistency with International Human Rights Law
As previously noted, both the Framework and the Guiding Principles describe the foundational responsibility of business enterprises as a responsibility to respect human rights. In distinguishing a business' responsibility to respect human rights from a state's duty to protect human rights, the Guiding Principles adopt a taxonomy originally developed by Henry Shue, who proposed that the existence of human rights entails correlative duties to respect, protect and fulfil those rights. 106 His taxonomy of duties has had a profound impact on international human rights law, including through adoption by the Committee on Economic, Social and Cultural Rights. 107 The obligation to respect a human right is an obligation 'to avoid measures that hinder or prevent the enjoyment of the right'. 108 The obligation to protect human rights is an obligation to prevent third parties from interfering with individuals' ability to exercise that right. 109 In international human rights law, the concept of due diligence is not relevant in defining the extent of states' obligations to respect human rights. States' obligations to respect human rights are not generally qualified by any fault element, whereas states' obligations to protect human rights from interference by third parties involve a due diligence standard of conduct. 110 In subsequent writing, Ruggie explains that he consciously modelled the corporate responsibility to respect human rights on states' obligation to respect human rights in international human rights law. 111 However, it is clear that this corporate responsibility combines two different elements of Shue's taxonomy. Guiding Principle 13(a) concerns a business enterprise's responsibility for its own impacts -it is a true responsibility to respect in the sense in which that term is understood by international human rights law. On the other hand, Guiding Principle 13(b) concerns a business enterprise's responsibility to influence the conduct of third parties -a responsibility to protect human rights in the sense in which that term is understood in human rights discourse, albeit a circumscribed one. 112 One attractive feature of our interpretation of the Guiding Principles is consistency with international human rights law. As is the case with states' obligation in international human rights law, we argue that businesses have a strict -or no fault -responsibility for their own adverse human rights impacts and that due diligence, understood as a standard of conduct, defines the extent of businesses' responsibilities for the adverse human rights impacts of third parties. In our view, the justifications for this distinction in international human rights law are equally relevant in defining businesses' responsibilities for adverse human rights impacts. 113 Both states and businesses are complex institutions. Notions of fault, which reflect ideas about the moral culpability of natural persons, are less relevant to harm caused by states and corporate actors. 114 As is the case with states, a scheme based on the principle that a business is strictly responsible for its own infringements of human rights creates stronger incentives for the business to establish systems of internal control -such as due diligence processes -to prevent such impacts. 115 Moreover, in subsequent writing, Ruggie appears to confirm that businesses have a strict responsibility for their own adverse human rights impacts.
To be clear, we are not arguing that the responsibilities of businesses under the Guiding Principles are legally binding 117 or that they are equivalent in scope to states' obligations under international human rights law. For instance, states have obligations to fulfil human rights. Businesses have no equivalent responsibilities within the scheme established by the Guiding Principles. Moreover, states' obligations to protect individuals' human rights require 'appropriate steps to prevent, investigate, punish and redress' all infringements of human rights within their territory. 118 The scope of a business's responsibility in relation to third parties is limited to the prevention and mitigation of the adverse human rights impacts of those entities with which the business has 'business relationships'. Our argument relates to the specific issue of the standards of conduct that attach to different types of human rights obligations and responsibilities.
C Justified on Policy Grounds
There are additional policy justifications for understanding a business enterprise's responsibility for its own human rights impacts as a strict responsibility. One of Ruggie's central concerns is to provide a framework that discourages strategic 'gaming' by business enterprises and states. 119 A strict responsibility for a business enterprise's own adverse human rights impacts establishes a clear line of accountability for remediation to victims under Guiding Principle 22. In contrast, if a business enterprise were only responsible for those adverse human rights impacts that flow from a failure to act diligently, there would be much greater room for dispute about whether the responsibility had been breached. This would be undesirable for two reasons. First, the Guiding Principles rely to a significant extent on self-regulation by business enterprises, including through their own non-judicial grievance mechanisms and through industry standards. So it would be easy for a business to assert that its adverse impact on human rights was the result of unforeseeable events rather than a failure to act diligently. Second, the evidence needed to determine whether a business enterprise acted diligently is likely to be in the possession of the business itself. 120 To give a concrete example, in a case like the Bhopal disaster in India, it would be inappropriate to require the victims to show that the chemical leak was a result of insufficient diligence in the maintenance of the facility's safety systems in order to establish that Union Carbide had breached its responsibility to respect human rights. 121 For both reasons, individuals whose human rights have been infringed by a business enterprise should not have to establish that such infringement resulted from a lack of diligence on the part of the business enterprise in order to be entitled to a remedy.
A further implication of the interpretation we propose is that implementation of the due diligence processes required by the Guiding Principles is not sufficient to discharge the responsibility to respect human rights. 122 This does not diminish the importance of due diligence processes as the means by which businesses should discharge their responsibilities to respect human rights. Rather, our interpretation can improve the design of due diligence processes by clarifying the foundational responsibilities that due diligence processes should be directed towards discharging. For example, seeing due diligence processes as the means by which businesses should discharge foundational responsibilities to respect human rights provides clear justification for the observation in the Guiding Principles that due diligence processes should go 'beyond simply identifying and managing material risks to the company itself, to include risks to rights-holders'. 123 Our interpretation also seems consistent with the developments in other international instruments dealing with business and human rights. 124 
